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Abstract

Purpose – This paper aims to analyse the different requirements of Practice Direction 15.10 (which governs
the process of family mediation in Hong Kong) and Practice Direction 31 (which governs the process of general
mediation in Hong Kong), and to highlight the need to incorporate the spirit of familymediation into legislation
to better protect children’s interest in a family dispute.
Design/Methodology/approach – The paper reviews and compares the content on Practice Direction 15.10
and Practice Direction 31 issued by Chief Justice of the Hong Kong Court of Final Appeal, and adopts
interpretative and analytical approaches to evaluate their impact.
Findings – In an effort to promote parental responsibility-based negotiation in divorce proceeding, a missed
opportunity in enacting the Children Proceedings (Parental Responsibility) Bill in 2015 might be a blessing in
disguise as it offers another chance for policy makers to consider how to direct parties to negotiate and
communicate, to seek and benefit from professional guidance on a continuous basis, and to seek alternative
channels to resolve disputes other than the court room. The policy and the law advocating a switch from a
“rights-based” to “responsibility-based” approach in handling children’s matters should be revisited by
incorporating the spirit of family mediation into legislation.
Originality/value – Analyses are conducted through direct contextual review and documentary research.
This paper conducts literal analysis of court guidance and unveils policy implications for the general public. It
would be of interest to judicial officers, scholars and government officials concerning children’s rights and
parental responsibility in divorce proceedings.
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Introduction
The notion that parents are best positioned to resolve family matters involving children is
deeply rooted in our society but what if the parents have decided to separate and are hostile
towards each other? Resorting to litigation may be one way out but just as the Chinese
proverb puts it, “Even the upright judge finds it hard to settle family matters.” A Working
Group appointed by the Chief Justice in 1997 recognized that a non-adversarial approach in
resolving disputes arising from marital breakdown would minimize the attendant trauma
and acrimony which may adversely affect the welfare of children, and that the parties are
more likely to comply with the agreement (Hong Kong Legislative Council, 1999), the
Judiciary accepted the recommendation of the Working Group and launched a 3-year Pilot
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Scheme on Family Mediation in 2000 (“Pilot Scheme”). The result of the Pilot Scheme was
promising. Over 70 percent of family cases submitted to court were suitable for family
mediation of which 70 percent had successfully reached full settlement using an average of 10
hours per case. It has saved over 204 court days (Judiciary of HKSAR, 2021). The process was
highly regarded as an efficient process and has been made permanent since then. The Chief
Justice issued the Practice Direction 15.10 – Family Mediation (“PD15.10”) (Chief Justice,
2012a) which first came into effect in April 2000, laying down the procedure to conduct family
mediation in matrimonial proceedings. A coordination office which is now called the
“Integrated Mediation Office” has been established to assist parties who are seeking family
mediation services. A booklet “Family mediation: guide to court services” (“The booklet”)
(Hong Kong Judiciary, 2019) has also been published to provide further guidance to the
public.

This paper explores what it takes to better protect children’s interest in matrimonial
disputes through the promotion of family mediation. Two documents issued by the
Judiciary were examined: the PD15.10 (Chief Justice, 2012a) and Practice Direction 31 –
Mediation (“PD31”) (Chief Justice, 2014). They provide supplemental protocols to assist in
the conduct of mediation in court proceedings. Through critical analysis and comparative
studies of the two documents, this paper seeks to re-draw stakeholders’ attention to the
function of family mediation and advocates that negotiation on children’s post separation
arrangement should be child-centric and be based on parental responsibility rather than
parental rights over the children. To this effect, the unsuccessful attempt to enact the
Proposed Bill of Children Proceedings (Parental Responsibility) Bill in 2015 (“the Proposed
Bill”) (Hong Kong Labour andWelfare Bureau, 2015) might well be a “blessing in disguise”
in a sense that the stakeholders now have more time to reflect on whether the
paradigm shift can be achieved through a consensual approach such as family mediation
(e.g., Lynch, 2019). It also allows the Administration to adopt a wholesale approach in
perfecting the law, policy, and professional assistance required to create amore meaningful
impact.

The comparison of the two documents appears to suggest that the court could have
provided more information in aiding lawyers and parents to adopt family mediation in
resolving children-related matters, yet relying on the Practice Direction alone might not
achieve this purpose. For example, the role of the integrated office which monitors and
ensures the quality of family mediators, and the smooth administration of the process could
bemademore explicit to the public through the booklet. Also, familymediation could bemade
a necessary or even mandatory process should the Children Proceedings (Parental
Responsibility) Bill be proposed again.

Mediation and family mediation
What is mediation and family mediation
There is no unified definition for “mediation”. The word can trace its root back to the word
“mediatus”, with Latin meaning “placed in the middle”. It is now commonly referred to a
process in which an acceptable, impartial, and neutral third party who has no adjudicative
power, intervenes in a dispute or a negotiation and assists the parties thereto in reaching a
mutually acceptable settlement or agreement voluntarily (Moore, 2003). It is often held in
private (Yarn, 1999), and the third party applies dispute settlement techniques in relation to
negotiation process so that the disputants’ minds could be influenced in a way towards
settlement (Davis and Dugan, 1982). The core elements of mediation are voluntary, non-
binding, and the process itself is also flexible. The decision-making authority rests with the
participants themselves. Participants are encouraged to make an informed decision which
not only recognizes the legal merit, but also their needs, cultural differences, variations in
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style, and future relationship between the disputants. The mediator facilitates the
communication among the disputants (Leung, 2014).

Mediation (or general mediation) differs from litigation mainly in four aspects. First, the
timing and procedure of mediation is determined by disputants whilst litigation is controlled by
tactics and procedural law. Second, mediation is consensual in nature where parties agree upon
an outcome, whereas litigation is adjudicative in nature where the judge or tribunal decides the
outcome in accordance with the facts and the law. Third, disputants could choose their own
mediators in mediation but not the judge in litigation. Fourth, litigation is mostly conducted in
public whilst mediation mostly in private. The benefits of mediation have been widely
recognized. It saves the parties’ and court’s time and costs. It promotes early settlement of
dispute and the outcome is usually customized. There is a high compliance rate as the parties
voluntarily entered into the agreement or settlement. In some cases, it also helps to preserve the
parties’ relationship. That said, not all cases are suitable for mediation. Where parties fail to
settle, it will add to the costs of litigation. Unlike a court order which can be directly enforced, a
mediated settlement agreement is a contract and can only be enforced through litigation.

Family mediation has a similar definition. It is a problem-solving process designed to help
separating or divorcing couples to reach their own mutually acceptable agreements
regarding the on-going arrangements of their children and related matters. It is a non-
adversarial, co-operative decision-making process for issues relating to certain family
matters. The family mediation booklet further narrows the scope to only issues arising out of
separation and divorce (Hong Kong Judiciary, 2019). Family mediation often has special
features of (i) allowing parties to vent their emotions and have them acknowledged and
mutualized during the process (Leung, 2014); (ii) engaging parties in the discussion of the
parental role relating to child custody, care, control, and support, as well as access to the child
(Leung, 2014); (iii) assessing the family resources upon marriage break down (Leung, 2014);
and (iv) catering for the power imbalance between husband and wife, if any (Shapiro, 2017).
The differences between family mediation and court proceedings are similar to those cited
above, except cases in the Family Court in Hong Kong are heard in private.

Mediation model
There is no one-size fit all practice or model for mediation. The metamodel which provides
a systematic framework for mediation could be largely described under six mediation
practices, namely, the settlement mediation, facilitative mediation, transformative
mediation, expert advisory mediation, wise-counsel mediation, and tradition-based
mediation (Alexander, 2008). It could be facilitated towards two dimensions depending on
the nature of the dispute: an intervention dimension and interaction dimension. The former
deals mainly with the process and problem, such as when to have joint or separate meetings,
defining the issues in dispute and when the mediator should intervene in an exchange
between the parties. The latter varies among (i) positional bargaining – the back and forth of
offers and counteroffers; (ii) interest-based negotiation – the exploration of needs and
concerns; and (iii) dialogue – the immediate focus of which is the patterns of interaction
between the parties (Alexander, 2010). The intervention of a mediator can also be broadly
divided into the facilitative model and the evaluative model. In a facilitative mediation, the
mediator intervenes only with the process andwill not express an opinion on themerits of the
parties’ respective cases albeit he or she may cast doubt upon the parties’ positions on legal
merits, or other matters. On the contrary, an evaluative mediator may assess the merits of the
parties’ case, predict how a judge or jury would react to the argument or proposition, and
inform the parties of his/her assessments.

Family mediation is usually a mix of different approaches. Yet in general, family mediation
practitioners usually make it clear that they will facilitate the mediation where children’s best
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interests will put before the parents (HKMAAL, 2021). Some mediation will be child-inclusive
mediation where special techniques will be applied to interview the children involved so as to
understand their needs and emotions, and the person interviewing the children is usually
different from the family mediator. In any child-focused practice, ventilation of emotion and
maintenance of relationship between the separating couple are critical. In a family mediation,
the process might involve psychology, counselling, and social work, which also address
feelings and relationships, encourage participation towards a mutually agreeable solution, a
solution thatmeets different needs and protects the interest of parties (Irving, 2002). Nowadays,
separating couples can also appoint Private FamilyAdjudicators to resolve their disputes. This
was firstly initiated on 19th January 2015 for a 3-year pilot scheme under Practice Direction on
the Pilot Scheme on the Private Adjudication of Financial Disputes in Matrimonial and Family
Proceedings – SL9 (Chief Justice, 2020). There are several organizations providing mediation
services such as the HongKongCatholicMarriageAdvisory Council (2021) and theHongKong
Family Welfare Society (2021).

Advocating family mediation: brief overview of the global and Hong Kong perspectives
Research has shown that family mediation could be an effective mechanism for a win-win
situation. Also, there is an increasing need to reduce the potential negative effects of divorce
(e.g., Cohen andWeitzman, 2016; Rudd et al., 2015). Hence adopting familymediation has been
a global trend (Hong Kong Legislative Council, 1999).

In Hong Kong, a recent study has shown family mediation benefits the children. Parents
reported that mediation did improve the efficacy of their parentings and also alleviate their
children’s stress; mediation also helped restore parental responsibilities by setting a good
example for their children in terms of adopting an effective means of conflict resolution as
well as the basis for co-parenting. Children would feel that the parents’ relationship has
improved, and they felt more support from their family. Nevertheless, the children might feel
powerless during the process as they might not receive as much support as they could have
expected (Wong et al., 2019).

Contrary to the positive experiences and outcomes, the use of familymediation has not been
active. Between 2013 and 2020, the total number of cases referred to independent mediators
through FamilyMediation Co-Ordinator’s office has stayed at around 230 cases per year except
202 cases in 2020 likely affected by COVID (Hong Kong Judiciary – Mediation, 2021), the
utilization is very lowwhen comparedwith the caseload submitted to the Family Jurisdiction of
the District Court with 23,392 cases in 2013 and 17,585 cases in 2020 (Hong Kong Judiciary,
2021). Although the cause of low usage in family mediation needs further investigation, it
appears that lack of policy support and lack of formal legal requirement to family mediation
might have contributed to it. Currently, there seems to be heavy reliance on the court procedure
to encourage family mediation, and it leads to a critical question of whether court procedure
could effectively encourage separating parents to use family mediation to protect children’s
best interests during this painful process, of which insights could be found in Practice
Directions issued by Chief Justice of Hong Kong Court of Final Appeal.

PD15.10 and PD31
PD15.10: Family Mediation
Part 1 deals with the purposes of the Practice Direction (“PD”) as well as the consequences
when parties fail to engage in mediation. Whether a party has engaged in a minimum level of
participation and their reasonable explanation for not engaging in a mediation could be an
admissible material to the court in considering whether to make an adverse costs order
against a party under 1.5(i) and 1.5 (ii) of PD15.10. The PD has provided examples, in the form
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of a footnote, of what aminimum level of participationmeans, such as agreement to identify a
mediator, agreement to the rules and one substantive mediation with the mediator. There is
case law on reasonableness in general but in large it will depend on the specific circumstances
of each case.

Part 2 offers the procedural guidelines relating to the referral of cases to family mediation.
There are 5 sections subject to whether the parties are legally represented. If a party is legally
represented, the solicitor shall advise the party the availability of familymediation service and
how itmay assist in the proceedings; solicitor shall provide the party with a copy of the leaflet
prepared for promoting familymediation, complete theCertificate as to FamilyMediation and
declare that the above has been duly performed. If a party acts in person, the Registry would
give out the leaflet and inform the party to complete the relevant certificate to declare that he
has received the same. The Form requires the parties to indicate whether they would like to
engage in mediation. Parts 3 and 4 offer guidelines with regard to interlocutory proceedings.
Part 3 generally explains how to apply for family mediation and states that litigation
proceedingswill not be stayed automatically by reason of any application tomediation. Part 4
is addressed to legally represented parties only and it stipulates the general procedure of an
interim stay of the underlying proceedings where mediation has been contemplated. The
court may give directions appropriate to resolve relevant points arising during mediation or
stay the proceedings under the court’s own accord.

PD31: Mediation
PD31 is divided into 3 parts. Part A focuses on how the court will exercise its discretion on
costs for a party’s unreasonable refusal to participate in mediation. Part B stipulates how
mediation should be initiated for parties who are legally represented. Part C provides that the
court may direct the parties who are not legally represented to initiate mediation following
procedures set out in Part B and thus should be considered in tandem with Part B.

Part A begins by stating the purposes and scope of the PD to include all civil proceedings
in the Court of First Instance and the District Court begun by writ with a few exceptions
(Appendix 1 of PD31). It also states that the court may impose an adverse costs order against
a party who has unreasonably failed to engage in mediation (paragraph 4 of PD31). It
indicates such order would not be imposed if the parties have shown a minimum level of
participation or have a reasonable explanation for not engaging in mediation. Paragraph 5 of
PD31 provides that an adverse costs order will not be made if:

(1) The party has engaged in mediation to the minimum level of participation agreed to
by the parties or as directed by the Court prior to the mediation . . .

(2) A party has a reasonable explanation for not engaging in mediation . . . active without
prejudice settlement negotiations . . .. is likely to provide such a reasonable
explanation . . . parties are actively engaged in some other form of ADR (alternative
dispute resolution procedure) to settle the dispute may also provide a reasonable
explanation. . .

When considering the reasonableness of refusing to participate in mediation, the court will
look at a wide range of factors and a non-exhaustive list has been provided inHalsey vMilton
Keynes NHS Trust [2004] 1 WLR 2002 (Martin, 2009):

(a) the nature of the dispute;

(b) themerit of the case, specifically “the fact that a party reasonably believes that he has a
strong case is relevant to the question whether he has acted reasonably in refusing ADR”;

(c) the extent to which other settlement methods have been attempted;
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(d) whether the costs of ADR would be disproportionately high;

(e) whether any delay in setting up and attending the ADR would have been prejudicial;
and

(f) whether ADR has a reasonable prospect of success.

However, it should be noted that an adverse costs order is only an exception to the costs
should follow the event principle and could not be justified unless it is shown that the successful
party acted unreasonably in refusing to agree to ADR. The burden of proof is on the
unsuccessful party.

Parts B and C set out the mechanism of the filing of a Mediation Certificate as per the time
tabling questionnaire under O25 r 1 RHC. It indicates whether or not a party is willing to
attempt mediation after solicitors have explained to their client the availability of mediation
and the cost implication (Appendix B of PD31); then it stipulates that the party who wishes to
attempt mediation should serve a Mediation Notice (Appendix C of PD31) on the other party,
who should, within 14 days upon receipt of theMediation Notice, serve aMediation Response
(Appendix D of PD31). The parties should resolve between themselves any differences as to
the proposals made in the Mediation Notice and Response, and record them in the Mediation
Minute, failing which either or both parties may make an application to the Court for
direction. The court may stay the proceedings upon application by either party or on its own
motion (paragraph 16 of PD31).

Is family mediation a must?
At first sight, the court appears to be more determined and proactive in ensuring that the
benefits of family mediation are brought to the attention of the litigants. PD15.10 requires
that the parties be given a leaflet when they commence court proceedings. The leaflet briefly
sets out what family mediation is and highlights its benefits which includes a “User’s Review
and Recommendation session”. Whereas under PD31, the court only needs to see evidence of
an exploration of mediation which includes: A Mediation Notice (Appendix C of PD31),
Response (Appendix D of PD31) and Minutes without requiring delivery of information that
promotes mediation.

A closer evaluation between the content of PD15.10 and PD31 appears to unveil that the
effort of guiding family mediation under PD15.10 might not be as much as that of general
mediation under PD31. It could be reflected in different handlings of the procedural
requirements.

Part 2 of PD15.10 details the documentary requirements between legally represented and
unrepresented parties. It sets out the step for what would fulfill the court’s requirements.
Taking 2.5.1 of PD15.10, which relates to the other respondent or intervening party, as an
example, it specifies the role of each officer, where: the solicitor shall complete the certificate in
Appendix 4; the Registry staff shall check referral to the coordinator for parties attempting
familymediation; the Coordinatorwill contact the other parties. Similar instruction is found in
PD31: the parties would appoint the mediator through Mediation Notice and Responses but
without the role of the coordinator - indicating that the judicial officers (usually the legal
representative of the parties) shall ensure that the parties have participated in mediation.
Whilst a clear division of labour describing the operational flow ensures engagement of the
judicial officers, their roles appear to be restricted to passing the information to the parties in
this process. It may be unclear how such a message is delivered and whether parties are
sufficiently informed of the function of mediation. For example, there would be a significant
difference if the judicial officers only hand over the leaflet to the parties versus the officers
have a 30-minute one-on-one session explaining the details of the leaflet.
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Another example is the role of the court. As seen, the court did control the quality of the
integrated office, but this is not mentioned in relevant documents and hence should the
judicial officers only hand over the leaflet to the parties, they might not be aware of
the involvement and supervision from the court even if whether the parties have engaged in
family mediation appeared to be outside the court. In an extreme case where parties are not
represented legally, the court would not know whether the leaflet is duly read and noted
because the requirement in writing appears to be stated as “I have given the leaflet on Family
Mediation. . .” underAppendix 4 of PD15.10, it does not require the parties to read it. Also, it is
optional for parties to explain why they do not participate family mediation as per PD15.10,
whilst it is mandatory to explain under Appendix B of PD31.

It is further observed that the handling of the stay of proceedings may indicate a different
emphasis. Even though there are provisions in both PD15.10 and PD31 for the parties to have
the rights to apply for stay or the court might take its own motion to stay the proceedings
under paragraphs 14, 16, 17 of PD31 and paragraphs 4.1 of PD15.10 respectively, it is stated
“Any application for Family Mediation . . . shall not lead to an automatic stay in the litigation
proceedings.” under paragraph 3.2 of PD15.10; such provision is not stated in PD31. It may
give an impression (although possibly not true) that the court has reserved its rights not to
stay the proceedings for family mediation unless the parties apply for it. Also, parties acting
in person are not obliged to follow paragraph 3.2 of PD15.10 and are referred back to Part C of
PD31 which direct the party to the court’s direction to consider whether mediation is
desirable. It may not be easy for litigants in person (often lay persons) to understand these
procedures, especially in terms of the role of the court and the consequences of not engaging
inmediation and familymediation. On the other hand, whilst it is a procedural matter because
family mediation has not started yet, and the court shall continue to rule on non-mediated
matters governed by related Ordinances under Part D of Practice Direction 15.12 (Chief
Justice, 2011), this is unlikely a reason to explain the different treatment because otherwise
separate proceedings should be in place and there will not exist the issue of an interim stay of
the proceedings. While in practice, a stay of proceedings is identical between general and
familymediation where the parties will apply to reschedule hearing dates pendingmediation,
it is unclear why relevant provisions in PD31 is written differently in this regard.

The enthusiasm shown in promoting familymediationmay not bear fruit if one only relies
on the guidance from the Practice Directions. However, there are other initiatives that were
not mentioned in PD15.10 such as the role of the Integration Office. PD15.10 serves as a
document to facilitate settlement of disputes through family mediation with underlying
objectives and costs consequences (1.1 of PD15.10), then requests the solicitor to advise the
availability of family mediation services and gives the leaflet prepared by the Integrated
Office (2.1.1. of PD15.10). It appears to miss important instructions such as “explain”,
“promote”, “facilitate” the use of family mediation. Neither does it request any evidence of
how solicitors offer their advice, or at least document the reasons for refusal to mediate. It
may be less than sufficient from a policy perspective because the efforts appear to stop at
information dissemination and go no further.

This observation could be examined through illustrating the findings from one detailed
analysis between the content of the appendices of PD31 and PD15.10. In Appendix B of PD31,
Part I asks two questions: if (i) the Plaintiff / Defendant are willing to attempt mediation and
(ii) if not, “please state the reasons in this Certificate . . .such reasons or additional reasons
should be set out”. In Part II, the solicitor must “explain” to the client the availability, cost
position and PD31. In Part III, the party must acknowledge that they “understand” PD31. In
Appendix 2 of PD15.10, it requires solicitor to “explain”, the respondent only need to “certify”
that they are “advised” of the Underlying Objective and have “received” the leaflet. It is
optional for the parties to give reasons. For a respondent acting in person, they just need to
confirm they “receive” the leaflet, and parties are not required to provide reasons for non-
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participation but instead simply an indication of their intention to participate or not under
Appendix B of PD31 and Appendix 2 of PD15.10. It is also noted that PD15.10 also does not
require parties to “understand” PD15.10 or the leaflet, unlike PD31 (under Part III and
Appendix B of PD31) which requests parties to understand the Practice Direction on
Mediation. It may give the impression that general mediation is more important or less
complex than family mediation and hence the use of these languages.

The court’s duty to protect children and its challenges
The court is highly concerned about children’s matters. In SKP v Y, ITT (Legal Terminology
to be used in Child/ren’s Arrangements) FCMC 17772 / 2011 (District Court Hong Kong SAR,
2012), the court laid down in detail the arrangements concerning the child’s life after her
parents are divorced. It covered many aspects, with a detailed timetable for weekdays and
weekends including the arrangements for shower time and story time. It also defines the
terminology such as joint care, control, and custody. This case clearly illustrates that the
court is readily prepared to step in if the parents are not able to put children’s best interests
before theirs, or that the parties are in such high conflict situation that it is unlikely for them to
arrange in the best interest of their children.

A more refined approached is found in the Proposed Bill. It follows the child’s best
interests principles as per the United Nations Convention on the Rights of the Child which
was adopted in Hong Kong on 7 September 1994, and advocates greater involvement of both
parents in the lives of the children. The concept of Parental Responsibility could have
achieved the aim to eliminate the distinction between a “winner” and a “loser” when
negotiating children’s matters. These are reflected in the Proposed Bill through introducing
for example the Child Arrangements Orders, availability for grandparents to apply for
parental responsibility, repealing terms under Section 30 of the Proposed Bill which represent
outdated perceptions of parental proprietary rights such as “Custody”, “Control”, and
“Access”. Through the emphasis of dual parental responsibilities, the Proposed Bill departs
from the old approach which has resulted in the dwindling contact between the children and
the non-custodial parent. Such dual parental responsibilities are reckoned through a wide
variety of well-defined court orders under Part 2 (5) of the Proposed Bill. The Proposed Bill
also promotes the active involvement of separating couples in the lives of their children by
expanding the old “rights” and “authority” over the children to the concept of shared
responsibility. Although the scope of this paper is confined to the analysis of the wording in
PD15.10 and PD31, along with the general purpose of the Proposed Bill, without drilling into
the legal implications thereof, the question on how the provisions of the Proposed Bill might
affect the way such purposes are achieved warrants further research. It is a clear attempt to
nurture a new culture by shifting the litigants’mindset from “winning or losing” rights over
their children to dual parental responsibilities despite their separation.

Practice Direction 15.13 has made it clear that “the best interest of children remains the
court’s paramount concern” (Chief Justice, 2016, paragraph 2), and the court readily plays a
role in achieving the child’s welfare albeit its limitations. SKP is a prominent Hong Kong
example. The order in SKP stipulates that those arrangements made by the court “will need to
change over time” (paragraph 24, SKP), which is obvious because the interest of a 3.5-year-old
girl (as in SKP) would not be the same when she turns 6. Having said that, whether the
parentswould require further court proceedings to resolve their differences has yet to be seen.
Even if the parties have to resort to the court for direction, it is impossible for the law to lay
down standardized arrangements for children attaining different ages. It is ineffective and
somewhat impractical in light of the ever-changing dynamics and circumstances. The law is
not the answer in this aspect and would be dangerous if the law ventures into directing
individuals’ lives and behavior at such level of detail.
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Policy implications
Whilst studies have shown that the law could have already helped facilitate the use of
family mediation (e.g., Batagol, 2011), the proposed change to the Children Proceedings
(Parental Responsibility) Bill is still necessary. The Proposed Bill was not enacted primarily
because of the additional resources and support measures needed before the legislation.
Since 2018/19, more resources have been proposed as a priority to support continuing
parental responsibility for children even after divorce or separation. Although the
recommendations from the Law Reform Commission have also been adopted in practice,
the efforts should be stronger by promoting family mediation through legislation. Relying
on Practice Directions and lawyers is far from sufficient. The court should only serve as the
last line of defence in children’s matters. The role of court serving as a safe haven should be
re-considered as the literature has long-discussed (e.g., Lynch, 2019).

Family is the foundation of a society; family stability and children’s interest no doubt are
matters of public interest. Yet, it is also equally critical to acknowledge that each family has
its own unique situation, and the court may not be in a position to prescribe all possible steps
to fit the needs of the children. According to the Proposed Bill, the move from rights-based to
responsibility-based parenthood should be further supplemented by the engagement of
family mediation despite some known difficulties such as lack of mechanism for children to
express their disagreement regarding custody and visitation arrangements (Hong Kong
Legislative Council, 2018). It might be time to revisit these rationales again for sake of
children’s best interests, which is always a top priority for the society and in which the need
for a solution is imminent.

What has not been mentioned so far is the Practice Direction 15.13 – Children Dispute
Resolution (Chief Justice, 2016). There had been a Pilot Scheme on Children’s Dispute
Resolution carried out by the Family Court from 3 October 2012 to 31 March 2016 to support
mothers and fathers with the judge acting as a conciliator to discuss the children-related
arrangement post-separation on the basis of the children’s best interests. It is done alongside
with Practice Direction 15.11 – Financial Dispute Resolution Pilot Scheme (Chief Justice,
2012b) which deals with financial matters. It further demonstrates the keen concern of the
court to resolve children’s matters. However, these Practice Directions, like other Practice
Directions, serves only as procedural guidance in aiding court proceedings. The parents
would also need practical advice such as how to handle their emotions and set their priorities,
such that they would focus better on their responsibilities as parents, not only their rights. To
date the Pilot Scheme is still incorporated into court proceedings but it could have been made
more explicit and known to be a permanent process by the general public.

Conclusion
In a difficult situation where a couple seeks separation, but both continued to be bound due to
their parental responsibilities, family mediation may help. It is recognized that there are
initiatives in Hong Kong to bring the children’s voice to the negotiation table. For example,
the current External MediatorMaster Scheme (Ho, 2020) could be applied to family cases, and
the discussion of the legal rights of unmarried fathers (hongkongdivorce.com, 2020). However,
these initiatives do not seem to be operating at policy level, as they should be. These
initiatives promoted by the Judiciary should be supplemented and promoted by policy, law
and supporting services so as to facilitate the transition from rights-based negotiation to a
responsibility-based negotiation, as well as to drive the society to provide more support for
parents’ post-negotiation (e.g., exercise of their visitation rights). Whether a good judge could
be equipped to issue a suitable judgment for the children for the rest of their childhood is
always a debate that would reach no conclusion, parents with proper aid are always the most
qualified to make such a call.
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Whilst policy and resources support are vital to the implementation of a piece of
legislation, the reverse can also be true. Even if the lawmight seem to be coercing the parents
to adopt a different mindset, and even if it may be more authoritative to receive a court order
which is issued after considering expert opinions on children’smatter, familymediation could
still play its role to facilitate long-term parental decision-making responding to children’s
needs at different stages. Child protection, as argued in this paper, is the most important
social topic that still requires legal enforcement.

When considering a divorce or separation, the first question the parties usually ask is
“what will court say about the children?”. The correct question to ask should be “what is best
for the children and what could parents do?”. Family mediation should be further promoted
through enacting at least its spirit in the Proposed Bill, so as to establish a legal foundation to
direct parties to negotiate and communicate, to seek and benefit from professional guidance
on a continuous basis, and to seek alternative channels to resolve disputes other than the
court room such as collaborative lawyering (e.g., Tesler, 2004; Herman, 2013; Gamache, 2005).
Relying on Practice Directions might not be sufficient, and the court should only act as the
last line of defense.

Still, mediation is conducted in the shadow of the law. Parties would inevitably negotiate
in contemplation of the outcome of litigation. Their mindsets are likely to be framed by how
their legal cases are put which focus on their rights and the wrongs they have suffered.
Although Family Mediator has the “overriding duty to protect the best interest of the
children” (Part A(h)(ii), HKMAAL, 2021), a legal foundation would still better prepare them to
adopt a child-focus approach and intervene the process to give priority to children’s interests
or parental responsibilities. Albeit the Proposed Bill has not been enacted, there is nothing to
prevent the promulgation of its spirit. In fact, in anticipation of the legislative change, Family
Judges have been having recourse to the Welfare Checklist as set out by the Law Reform
Commission, which was also stated in Part 2(3) of the Proposed Bill. The same spirit could
have been extended to familymediation. If parents are well educated onwhat the court would
look at, they might be motivated to negotiate in that direction. It would be encouraging to see
if more could be done by the Administration or the Judiciary to equip the mediators and
parents in this regard, notwithstanding they are the guardian of children’s interest in
matrimonial proceedings.

Currently, it appears to have no known research to see how family mediation might be
used to achieve the spirit of the Proposed Bill as an alternative to litigation. As stated at the
beginning of this paper, it is now an appropriate time to reflect on whether the Proposed Bill
can be incorporated into a consensual approach to bring the best possible arrangement for
children in family proceedings.
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