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Abstract

Purpose – There is abundant research on surrogacy; however, migration scholars have not addressed
surrogacy-driven migration. Policies related to surrogacy and surrogacy-led migration are under-researched.
The paper argues that surrogacy-led migration or fertility/reproductive migration constitutes a significant
part of mainstream migration. The purpose of this paper is to reflect on the policy dilemmas in various
countries.
Design/methodology/approach – A total of 9 surrogate mothers (4 from India; 2 from Thailand, 2 from
Indonesia and 1 fromNepal) and 8 commissioning parents (2 from Japan; 4 fromEurope; 1 from theUSA; 1 from
Australia) and 2 doctors (1 from India and 1 from Thailand) selected on snowball basis were interviewed
between 2014 and 2016 by using a checklist.
Findings – The deficiency and inconsistency of laws regarding surrogacy facilitated the growth of the
surrogacymarket. Therefore, a uniform policy would help to define and improve the surrogacy and surrogacy-
led migration management.
Originality/value –This paper demonstrates the interplay of surrogacy andmainstreammigration. This is a
fresh addition to the study of migration.
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Background
The world has been experiencing fertility decline over the last five decades and in fact the
global fertility rate has halved (Roser, 2020). For the first time in human history, the
population growth in many resource-rich but population-deficient countries has fallen below
the replacement fertility rate. In order to get the economy going, many resource-poor but
population-sufficient countries opted for exporting work force to resource-rich countries. In
order to meet the deficiency, a range of population mobility activities have taken place. In
order to offset the fertility decline, a phenomenon called “surrogacy”– an arrangement,
whereby a woman (the surrogate mother) agrees to bear a child for another person, who will
become the child’s parent(s) after birth— began to grow since the last decade (Brinsden,
2003). In 1978, with the development of in-vitro fertilization (IVF) - a procedure by which a
sperm and an egg are fertilized and grown into an embryo in a laboratory before being
implanted into a womb (Davies et al., 2012) – allowed it. This enabled “gestational surrogacy”
or conception outside the body (Weis, 2017). As the market grew, couples willing to have
babies, mostly from the Western world began to show interest in Asia as a place for finding
cheap surrogate mothers (Lasker, 2011). The authors call the phenomenon in which
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thousands of parents are moving to other countries to rent wombs “surrogacy-led migration”
or “fertility migration”. These terms will be used interchangeably in this paper.

The first baby conceived through IVF was born in 1978 and such technology has
revolutionized alternative family building strategies (Fasouliotis and Schenker, 1999; Eskew
and Jungheim, 2017). As IVF gradually became known, manymothers who failed to conceive
resorted to it. The Centre for Disease Control and Prevention (CDCP) estimates that there are
6.7 million such women in the USA alone who had shifted from adoption to surrogacy
(Jakeman, 2016). However, the process remains very expensive. Commercial surrogacy can
cost up to US$70,000 in the USA where it is legal except for the seven states where it is not
permitted. The commoditized reproductive capabilities of a poor woman in South Asia, Latin
America, or Eastern Europe can cost as little as US$12,000 (Smith and Bromfield, 2017). This
is one of the reasons why couples are willing to outsource to another country, and it has
prompted fertility migration.

Today, IVF accounts for millions of births worldwide, and 1-3 percent of all births every
year take place in the USA and Europe (Chandra, Copen and Stephen, 2014). Anecdotal
estimates suggest that 1,000 surrogate pregnancies take place in the USA every year
(Rodrigues and Meyersohn, 2010; Eskew and Jungheim, 2017). It is unknown how many
people undertake migration for IVF. Although surrogacy is not a new phenomenon, the
scarcity of research on the procedure and fertility migration is obvious. The surrogacy issue
has prompted many countries in Asia and beyond to change their policies (Chandra, Cohen
and Stephen, 2014). An Indian gestational surrogate (see conceptualization section) receives
an average of between US$2,800 and US$5,600 on top of which the commissioning parents
pay all medical bills, broker fees, expenses etc. which amounts to around US$12,000. This is
far less than in the USA where it can range between US$70,000 and US$150,000 (Lee, 2009).

The vast sums of money in the surrogacy market make surrogacy a tempting option for
many marginalized potential surrogate mothers. Pande’s (2009; 2010a; 2010b) research with
surrogates revealed that about 95 percent of them were from the surrounding villages of
Anande, a city in India, and about 89 percent of them were living below the poverty line.

In the past two decades, surrogacy has become a global phenomenon. For thousands of
years, women have nominated others to give birth on their behalf (Svitnev, 2006). However,
technological advances such as IVF, weakening of cultural restrictions and the trend for
having children later have fuelled a recent boom in surrogacy. There are no precise figures
on how many children are involved, but as far back as 2012 the surrogacy industry was
worth an estimated US$6 billion a year (Fenton-Glynn, 2019). This reflects the vastness of
the market.

A global trade between aspiring families from developed countries and women from
developing countries has led to surrogacy or fertility migration. With controversies and
debates gathering intensity, many countries declared commercial surrogacy illegal (Table 1).
However, where one market closes, another opens in order to meet the growing demand for
surrogacy. Twine (2011) expects a burgeoning surrogacy industry to emerge elsewhere other
than Asia such as in Ukraine, where egg donation is already incredibly common among poor
women. Others expect to see more surrogacy in Greece, where economic turmoil has left more
women without much needed jobs (Alderman, 2017) and the laws on surrogacy are
ambiguous. This raises questions about the reproductive rights of the marginalized women
and how to institute effective regulation and oversight.

Mignot (2017) touches on some interesting issues, for example, the factors that are driving
aspiring couples to resort to surrogacy, i.e. the drop in mortality rate has reduced the number
of orphans and the number of abandoned children, the lifting of the stigma of illegitimacy and
the implementation of social and child support policies. Members of the rising middle class
now adopt the orphans and abandoned children in the origin countries domestically.
Therefore, the decline in the number of such children worldwide has prompted them to go for
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Country
Altruistic
surrogacy

Commercial
surrogacy Legal guardian of the surrogate child

Armenia Legal Legal Intending parent(s) (surrogate may not have a
biological link to the child and there has to be a
biological link to at least one of the intended
parents).

Australia Legal (except
Northern Territory)

Illegal

Austria Illegal Illegal
Belgium Legal Illegal Surrogate (transfer of guardianship through

adoption)
Brazil Legal - restricted Illegal
Canada Legal (except

Quebec)
Illegal

Chile Unregulated Unregulated
Colombia Unregulated Unregulated
Czech
Republic

Unregulated Unregulated

Denmark Legal Illegal Surrogate
Estonia Legal Legal
Finland Legal (traditional

surrogacy only)
Legal (traditional
surrogacy only)

France Illegal Illegal
Germany Illegal Illegal
Georgia Legal Legal Intending parent(s)
Greece Legal - restricted Legal Intending parent(s)
Hungary Legal Illegal
India Legal Legal (only for

Indian citizens)
Iran Unregulated Unregulated
Ireland Legal Illegal Surrogate (transfer of guardianship through

adoption)
Israel Legal - restricted Legal - restricted Surrogate (transfer of guardianship through

court order)
Italy Illegal Illegal
Japan Unregulated Unregulated Surrogate
Kazakhstan Legal Legal Intending parent(s)
Latvia Legal Illegal
Malaysia Legal Illegal Surrogate
Netherland Illegal Illegal Surrogate (transfer of guardianship through

adoption)
New Zealand Legal Illegal
Nigeria Unregulated Unregulated
Norway Illegal Illegal
Pakistan Illegal Illegal Surrogate
Peru Unregulated Unregulated
Poland Unregulated Unregulated Surrogate
Portugal Legal Illegal Intending parent(s)
Romania Unregulated Unregulated
Russia Legal Legal Surrogate if it is her egg

Intending parent(s) otherwise
Serbia Illegal Illegal
South Africa Legal Illegal Intending parent(s) (if surrogate has a biological

link to the child she has 60 days to change her
mind)

(continued )

Table 1.
Surrogacy Laws by

Country
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surrogacy (Gibbons and Rotabi, 2012). Therefore, to some, surrogacy is a substitute for child
adoption.

Surrogacy has come under academic investigation in the last two decades. However,
hardly any research has been conducted to look into policy dilemmas and how surrogacy is
linked to migration. A search of the literature demonstrates the paucity of research on the
issue. Some available studies are clearly based on a limited number of subjects (Centre for
Social Research, 2012). The ambiguity of policy related to surrogacy and related
consequences prompted many countries including India to reform their policies. Due to the
existing deficient policies, parents (both surrogate and commissioning) who suffered
emotional struggle as their child’s status became stuck into a limbo due to legal glitches and
failed to find redress. The authors argue that surrogacy-led migration or fertility migration
forms a significant part of mainstream migration. The authors further argue that there are
severe deficiencies in governing fertility migration and other related issues. This paper
intends to identify these deficiencies and their potential consequences.

Objectives and methodology
This paper aims at looking into the interplay between surrogacy and populationmobility and
related policies aswell as the dilemmas the commissioning and surrogate parents go through.
The surrogate mothers relinquish the baby at or soon after birth; the commissioning mother/
parents secure the baby. This research tries to understand the impact of fertility decline on
migration and the primary reasons for many women in Asia to register their interest to
become surrogate mothers.

This research is based on empirical data. Surrogate parents, commissioning parents and
doctors who performed surrogacy and a few policy makers were interviewed. A total of 9
surrogate mothers (4 from India; 2 from Thailand, 2 from Indonesia and 1 from Nepal) and 8
commissioning parents (2 from Japan; 4 fromEurope; 1 from the USA; 1 fromAustralia) and 2
doctors (1 from India and 1 from Thailand) selected on snowball basis were interviewed
between 2014 and 2016 by using a checklist. The authors will present some of the most
important interview excerpts in the texts as appropriate to support our argument. Qualitative
techniqueswere applied to analyse data. Surrogacy is still performed in a clandestinemanner.
In the absence of a surrogate register and a list of medical centres and agencies offering
surrogacy, it is impossible to draw a random sample of surrogates. Investigating surrogacy is

Country
Altruistic
surrogacy

Commercial
surrogacy Legal guardian of the surrogate child

South Korea Unregulated Unregulated Surrogate
Spain Illegal Illegal
Sweden Unregulated Unregulated Surrogate
Switzerland Illegal Illegal Surrogate
Thailand Legal - restricted Illegal Intending parent(s)
Ukraine Legal Legal Intending parent(s)
United
Kingdom

Legal Illegal Surrogate (transfer of guardianship through
adoption or order)

Uruguay Legal Illegal
USA Legal in most states Illegal Intending parent(s)
Venezuela Unregulated Unregulated
Vietnam Legal - restricted Illegal

Source: Adapted from Cuddy (2018)

Table 1.
Surrogacy Laws by
Country
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all the more difficult given the very large number of clinics and agencies involved (Centre for
Social Research, 2012).

Surrogacy conceptualized
Surrogacy refers to a situation where a third-party woman carries a baby for another on the
(often legal) understanding that she will give the baby to pre-arranged parents (Brinsden,
2003). Surrogacy arrangements are of two types: traditional and gestational (Corderoy, 2013).
In the traditional category, the surrogate mothers are also the genetic mothers who provide
the ovum and gestate the child. Traditional surrogacy can be performed through either
intrauterine insemination or through IVF. Gestational surrogacy is made possible by IVF. In
gestational surrogacy arrangements, surrogate mothers gestate the child, but both the ovum
and sperm are obtained from either the intended parents or third-party donors, so they are not
genetically related to the child (Nelson, 2013). From a marketing perspective, surrogacy
arrangements are again of two types: altruistic and commercial. In altruistic surrogacy
arrangements, surrogates receive compensation for reasonable medical and legal expenses
but no extra compensation, are permissible in a number of jurisdictions because the surrogate
does not profit from her gestational services while commercial surrogacy is about
commodification of the womb (London, 2012). The former may be legally acceptable, while
the latter is prohibited or even criminalized inmany countries (London, 2012; Corderoy, 2013).

Assisted Reproductive Technologies (ARTs) and In-Vitro Fertilization (IVF) and
surrogacy have today become highly commercialized. Some countries such as the UK do
not allow individuals to profit much from egg or sperm donations. In the USA, egg donors are
compensated for up to US$10,000. Steiner (2013) noted that the landscape of the reproductive
technology has changed drastically. Earlier, nobody knew about egg freezing or talked about
surrogates, and a uterine transplant was still extremely experimental. These kinds of
technological advancements further the idea that "everyonewhowants a baby deserves one,"
which in turn reminds the aspiring couples about surrogacy (Steiner, 2013).

Surrogacy and fertility migration
Fertility migration has increased and gained popularity in recent years (Mohapatra, 2012).
The fertility migration involves any travel to seek commercially provided ARTs, which can
include IVF, pre-implantation genetic diagnosis, gamete procurement, or a host of other
services (Deonandan, 2015). When commissioning parents cross an international border to
engage in paid surrogacy, they are participating in “fertility tourism” or “cross-border
reproductive care” (CBRC) (Matorras, 2005; Inhorn and Patrizio, 2009). Though it is difficult to
be sure about the dimension and direction of fertility migration, the authors envision the
volume by the worth of the global industry of commercial surrogacy, which is estimated at
approximately US$6 billion annually (Smaerdon, 2008).

The number of couples travelling from wealthy to lesser wealthy nations is growing for
the purposes of seeking health care of all types (Meghani, 2011), including surrogacy. While
the exact number of commissioning parents is unknown, anecdotal evidence places it in the
hundreds of thousands to several millions per year (Helble, 2011). The number of those
specifically seeking reproductive services globally is unknown, but is likely in the tens of
thousands in Europe alone (Wittaker, 2011) and in the hundreds of thousands in Asia. India’s
surrogacy boon began in 2004 when a grandmother delivered her daughter’s twins (Sharma,
2012). While many Indian ART clinics are reluctant in promoting their surrogacy services to
foreign clientele, international clients are still attracted to India in search of surrogatemothers
(Deonandan et al., 2012).

The authors asked one respondent what triggered her intention to be a surrogate. The
answer was simple:
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Money. My husband has been sick for a long time. The situation came to a point that we decided to
stop our kid from going to school. The time had come to decide on being a surrogate. I had no idea
about it, although one of my friends told me about it long ago. But I did not pay any attention to that.
My necessity forced me to know more about it. My husband was not so sure, and was worried that
neighbours, friends and relatives might look down upon us. An agent explained everything about it.
It offered a good amount of money. This was, in fact, very high as compared to our context.

Similar answers came for the same kind of question irrespective of the country. It is quite
understandable that nobody chooses to be surrogate for trifling reasons.

The authors were lucky to find a few commissioning parents. The research assistants
worked hard tomake them available for interview. It has to be acknowledged that the authors
did not find commissioning parents from diverse backgrounds (race, sexual orientation,
culture and economic standing) as the authors would have preferred. Therefore, the
responses from this group did not vary much. Most common answers were that the wives
were reluctant to have babies primarily due to their preoccupation with career and life. An
interruption of a year or two for giving birth could lead to considerable cost in terms of their
career, e.g., compromising seniority.

Millions of European citizens want surrogacy services, but they are not able to access it in
their own country due to high cost and legal issues. In an interview, one European
commissioning couple explained what made them look for surrogate mothers elsewhere.

. . . In our own country, we were not sure about the laws regarding surrogacy services. Some friends
provided uswith information about it, and the costs were very high for us.We also thought it would be
better not to have any scar on the body [stretch mark during pregnancy], and to impact our career
through pregnancy. This in fact prompted us to look for surrogate mothers outside our country. This
means a lot to us because we were able to get a surrogate mother at a lower cost than in our own
country, and there was no impact on our careers and body. In addition, we enjoyed traveling toAsia. . .

Fertility migration is shaped by a combination of legal restrictions, motivations of aspiring
parents and the level of quality of services drawing patients to foreign countries (Nygren
et al., 2010). The motivations involve lower costs of services abroad, the opportunity to
bypass the wait list or the barriers related to domestic legal issues. Cross-border care can be
complex (Hanefeld et al., 2014). Data from five agencies that specialize in international
surrogacy showed that the surrogacy market grew nearly 1,000 per cent between 2006 and
2010 (Hague Conference on Private International Law, 2012). In India, approximately half of
the 25,000 children born from surrogacy in 2012 were for foreign parents (Roz�ee et al., 2016).
Since commercial surrogacy in the world is growing, international adoptions have declined
(Scherman et al., 2016; Mignot, 2017).

There is a global demand for surrogacy. More than 160 million European citizens want
these services, but they cannot access them in their own country (Twine, 2011). Until the
1970s, sterile Western couples who desired for a child but could not have one of their own
could usually adopt a child in their home country. As contraceptive practice grew (Figure 1)
and induced abortion became legal in theWest, fewer and fewer children were unwanted and
abandoned by their birth parents and the number of domestic adoptable children declined
(Mignot, 2017). There is a myriad of factors that lead people to use a surrogate mother. The
most common is the fact that one or the other, or sometimes both of a couple, have fertility
problems or are homosexual. Although around one in seven UK couples have fertility issues
at some point, in 92 percent of cases, they resolve themselves after two years of trying to
become pregnant naturally (Templeton, 2000). According to the authors’ understanding,
Figure 1 as below tends to note how fertility decline prompts fertility migration.

Surrogacy is usually chosen as the preferred option if the couples aremale homosexuals or
if the female partner is unable to carry a child due to problems with her uterus or because she
does not want to pass on a genetic defect (Kleinpeter, 2002).
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While adoption can be an option for some, it is often expensive, and it entails an extremely
long process, especially for unmarried and homosexual couples as many legal systems do not
allow them to adopt, and many couples opt for some biological connection with the child
(Loran and Leslie, 2009; Ullah and Huque, 2014; Ullah and Alkaff, 2018). More critically,
options for adopting children are narrowing dramatically.

How have surrogacy issues generated a concept of fertilitymigration? At the advent of the
surrogacy industries, migration beganwith Asian expatriate couples who could not conceive,
and returned to Asia to find an Asian woman who would carry their child (Malhotra and
Malhotra, 2009). For example, many of the Indian diaspora decided to use surrogate mothers
and/or egg donors, and then travelled to India to find surrogates with South Asian genetic
traits and cultural practices (Malhotra and Malhotra, 2009). Several factors persuade people
in search of a surrogate mother to travel mostly to India, Sri Lanka, and Thailand from
Europe, North America, Japan and Korea. About 65 per cent of the respondents reported that
they (one or other or both couples) had fertility problems. 12 percent were homosexuals and

Same sex

marriage

Greater access to

contraception

Separation of

couples for work

Health issues

Alternative sexual

gratification

Delayed marriage

Lack of

caregivers

Policy

compulsion

To tackle fertility

decline

To get economy

going

Policy

regulations and

dilemma

Fertility

migration

Look for cheap

surrogate mothers

Outsourcing

To get babies

Individual

preferences

Child policy

Material desire

Growing

expenses/cost of

support

Reluctant to be

pregnant

Career

preferences

Fertility

decline

Figure 1.
Fertility Decline and
Fertility Migration

Surrogacy-led
migration

163



30 per cent said that they were too busy to carry a baby. Many of them reported that adoption
could have been an option, however, it was an expensive and lengthy process. Many couples
wanted biological connection with the child. Once a couple is convinced that they are not able
to conceive naturally, they go for surrogacy in Asia.

The authors asked the same questions on psychological issues to all the surrogate
mothers: “How was it like when you had to give up the child you carried?” She responded:

. . . I remember a doctor did some test and discussed my feelings about it. The report was fine but
when I gave my child away it felt like I was dying.

It was, however, good that it took a long time for the commissioning parents to get the baby
due to some new regulations in the country.

Most surrogate mothers have similar impressions about the social stigma. When asked,
“What was your pregnancy like?”, the answer was:

It was a mixed feeling of hesitation, fear, love etc. My relatives and friends still have no idea about
surrogacy. They think it was impossible for me to get pregnant without having sex with a foreigner.

Some Asian countries (such as India, Nepal, Indonesia and Thailand) have become preferred
destinations for the commissioning parents. The belief that Asian women generally do not
drink alcohol or smoke tobaccomakes them confident that they are less likely to risk the baby
through these harmful behaviours (Carney, 2010). As the market grew, Western couples
became interested in finding a cheaper surrogate mother in many destinations. Much of this
interest in India intensified due to the marketing skills of agencies or brokers who arrange
everything from flights to negotiating with the clinics and surrogate mothers. Of the British
who go out of the country to look for surrogate mothers, 38 per cent go to Thailand, 15 per
cent to the USA and 5 per cent to India (Campbell, 2015; Alarcao et al., 2019).

Policy dilemmas and challenges
As surrogacy becomes increasingly popular, the insufficiency of surrogacy laws and
regulations and their clarity has given rise to confusion (Pyrce, 2016). As a result, the baby
Gammy controversy remained unresolved. Baby Manji’s case is still relatively unknown.
Many countries have adopted a wide array of regulatory approaches toward surrogacy, from
criminalization, to strict prohibition, to leniency. This signals one fact that there are grey
areas in respect of surrogacy regulations and policies.

The question of whether a woman has the right to “rent out” her womb has crucial ethical
and policy implications. This leads us to ask another question: if a marginalized woman is
paid money to do something by a wealthy party, is that an economic coercion or is this choice
under a free will? When the surrogate mothers relinquish the baby (according to the
agreement) to the commissioning parents, how do they deal with their psychological issues/
trauma? The surrogate conceives purposefully with the intention to relinquish the baby and
not to keep it as part of her family. What happens if they have a stillborn baby? If the child is
bornwithDown syndrome, howwould they (both surrogate and commissioning parents) deal
with it? Do these women, then, really know what they are getting into? Are they exercising
their agency i.e. free and full consent? Many of them face complications in the family feud
over the decision to be surrogate. All these, in fact, make the surrogacy issue extremely
complicated.

There are reports that some agencies and brokers give the surrogates little to no money
and even lie to them about what will happen to the baby after birth. Somewomen believe that
their child is being taken away to be educated in a developed country and will eventually
return (Bromfield, 2010). The many physical and emotional trials that the surrogates go
through are important to take into consideration in dealing with surrogacy and related laws.
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The social stigma intensifies the pain they suffer. Rural people still cannot believe that
someone can get pregnant without sex (Pande, 2009; 2010a). Sex beyond wedlock is socially
and religiously unacceptable in most of the developing countries. Therefore, surrogate
mothers often hide their pregnancy from their friends and family (Lee, 2009) and are often
forced to live in hostels so that the social parents can control the women’s movements, food
intakes, medications etc.

The above issues are not trivial in surrogacy. However, the deficiency in legislation
dealingwith those issues is obvious (Bromfield and Capous-Desyllas, 2012). Another problem
is that legislations around surrogacy differ widely from one country to another, and are
shaped by history, culture, religion and social values (Berend, 2012). In countries like
Germany and France, surrogacy is seen as violating the dignity of women, using them as the
means to someone else’s end, hence the practice is considered illegal (Crozier, 2010) (Table 1).
Some other countries like the UK view surrogacy as a gift from one woman to another, and
allow it on an "altruistic", expenses-only basis. Others still, for example, Russia and Ukraine,
permit commercial surrogacy, viewing it as an expression of a woman’s autonomy to engage
in surrogacy of their own free will (Donchin, 2010; Gallagar, 2010; Nawaz, 2019).

One mother said:

. . .my husband agreed to this and only then I signed the agreement. I handed over all the money to
him. After a year I gave birth to the baby, my husband decided to divorce me. His primary complaint
was that I have become old now.

The authors asked if she felt any change in her life due to surrogacy. The answer was
amazing:

Yes, it has changed me as a person by the way that I am more caring about other people’s feeling. I
now know different people have different feelings, needs and wants. We should be respectful for
them. Going through the surrogacy process was an eye opener. I felt how much they were aspiring
for a kid and failed to have one. I felt I have somehow tried to make a difference. I am proud that I
could bring a smile to someone’s face. To me, this is a way that can change others’ life in the most
beautiful way. I spent many nights crying silently for the baby. At the same time I felt great. I
brought a life to the world and gave away to another mother.

Policy makers have their arguments for regulating the surrogacy process. One of the policy
makers said, “We really need to take the culture, religion, stakeholder, political system and
our tradition into consideration to allow such practice.” Surrogate mothers could later
experience a range of health issues for the rest of their life, and this may become a burden on
the state.

The Society of Obstetrics and Gynaecology in Japan currently prohibited surrogacy after
concerns were raised over safety, custody battles and distress caused during the process
(Blackburn-Starz, 2006). The debate reflects the growing sympathy of the public for infertile
couples, and it follows that a doctor enabled a grandmother to carry the child of her daughter
who was unable to give birth herself after undergoing cancer treatment (Blackburn-
Starz, 2006).

The well-known controversy about “Baby Gammy” had immediate effects for parents
intending to use surrogacy for childbearing. Baby Gammy and his twin sister were born to
surrogate a mother in December 2013 in Thailand. The baby had Down syndrome and
became known as baby Gammy. He was left with the surrogate mother in Thailand, while his
twin sister was flown with the commissioning parents to Australia. The case caused uproar
when it was claimed the commissioning parents had abandoned Gammy inThailand because
he was born with Down syndrome. Some were stopped at the airport on their way out with
their babies, as they needed approval from the Thai family court (Hague Conference on
International Private Law, 2012). Thailand enacted a law preventing foreigners from seeking
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commercial surrogacy in Thailand or from Thai women. Nepal introduced similar
restrictions. Indian clinics stopped allowing surrogacy arrangements with foreigners in
August 2015.While Vietnam in 2015 passed a law legalising altruistic surrogacy for relatives,
it too aims to prevent commercial surrogacy (Wilson, 2017).

Fertility migration creates significant legal dilemmas. While some countries recognize the
surrogate as the legal parent, others allocate parenthood to the commissioning parents from
the moment of birth - a clash of laws meaning children can be left stateless, with neither
country recognising them as citizens (Hinson and McBrien, 2011).

In the 2008 landmark babyManji case, a child born to an Indian surrogate was left in limbo
after the Japanese commissioning parents got divorced before Manji was born. Neither the
surrogate nor the intended mother wanted custody of the baby. The commissioning father,
who did want the child, was not allowed to adopt as a single person under Indian law. As a
result, it was unclear who the legal parents were, and what the child’s nationality was (Points,
2008). However, at the time, Japanese law did not recognize surrogacy, and Indian law would
not allow a single man to adopt a child. The case underlined the extent to which policies on
adoption and parentage continue to be slow to adapt to the circumstances presented by the
new paradigm of ART (Gibbons and Rotabi, 2012). If the child does return home with the
commissioning parents, the authorities in that country must decide whether to give effect to
the agreement that took place overseas and allow them to become the legal parents in their
home jurisdiction.

After the controversies over babies Manji and Gammy, the issue of determining their
parentage and citizenship becomes critical. It could be resolved by referring to themother or
father. However, ART makes parentage more difficult to determine. There are several
methods for determining parentage based on marital, genetic, functional, and intentional
relationships, and each state develops its own formal definition of parenthood through
legislation (Abrams and Piacenti, 2014). At times, immigration policies appear to be
incompatible with the surrogacy context. Citizenship is acquired under two principles. The
first is jus soli, or “the right of the soil.” It extends citizenship to people born within the
borders of a country (Donner, 1994). The second principle of citizenship acquisition is jus
sanguinis, or “right of the blood” (Ullah, 2018; Ullah and Azizuddin, 2018) under which,
citizenship is gained by descent and is determined by the nationality of one or both parents.
The existence of surrogacy “forces” the states to redefine the notion of descent and to
determine the extent to which citizenship can be transmitted along “artificial” blood lines
(Hartnell, 2006; Ullah and Azizuddin, 2018). The “commoditization” of the body is not a new
issue, similar as prostitution, “baby-selling” and organ sales all commoditize body parts, sex
and/or reproductive processes, which have been in existence for centuries if not millennia.
These acts all raise questions to do with who owns the body and its processes and who has
the right to decide what individuals can do with their own biology (including selling it) as
well of course as issues surrounding coercion, consent and choice. Intergovernmental
body the Hague Conference on Private International Law (2012) is currently looking into
the possibility of forming an internationally agreed set of rules for authorities to
recognize the parenthood of children born abroad through surrogacy. However, it may be
difficult to reach international consensus due to the widely differing attitudes towards
surrogacy.

Conclusion
This paper contributes to the existing discussion on fertility and migration by providing an
analysis of the effect of fertility decline. Debates on surrogacy have polarized public attention
and led to intense social debates (Frydman, 2016). The predictable rise inWestern demand for
commercial surrogacy will likely provoke political debate both in the global North and South
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because it impacts power relations. Despite surrogacy being permitted in the UK, it too has
seen a steady rise in individuals traveling abroad for surrogacy (Jadva et al., 2019). As it turns
out, even in South Asian contexts, where surrogacy was socially stigmatized, most surrogate
mothers viewed it positively, as a well-paid job that enabled them to improve their living
conditions (Roz�ee et al., 2016).

Many parents (both surrogate and commissioning) have experienced difficulties in taking
away children due to emotional ties and legal complications. This leaves both parties in a
difficult situation in terms of their changing relationships with the family, husbands and the
society as a whole. Many suggested that the policy should be changed, and surrogacy-led
international mobility should be restricted, and some countries changed their policies. In fact,
banning foreigners from using surrogacy services does not really resolve the problem
(Rudrappa, 2015).When one country bans surrogacy, another may be available for practicing
it. As a result, international commercial surrogacy moves to new countries. This means that
in view of fertility decline, surrogacy has become an inevitable response. Hence, it is
important to establish international policies and regulations to ensure that surrogacy is in the
children’s interest – the same way The Hague Convention made sure that international
adoptions do not result in child trafficking. Some countries are also found to restrict
foreigners from travelling for surrogacy due to xenophobia.

Rudrappa has found, however, that national policies and regulations are specifically
designed to support surrogates. Although India is known as a popular destination for western
couples seeking surrogates, only about 10 to 15 surrogacy clinics specifically work with
international couples (Rudrappa, 2015). The fundamental problem in developing policies
regarding international surrogacy is the lack of data on its extent, distribution, and participants,
even in well-resourced, well-monitored jurisdictions, such as the EU (Brunet et al., 2013).

To conclude, the inconsistency of laws around the world facilitated the emergence and
strengthening of the surrogacy market. Differences in policies and regulations make it
impossible for states to regulate the practice effectively. Surrogacy can provide the joy of a
longed-for child, but at the same time it opens the door for the exploitation of the most
vulnerable. As surrogacy gains popularity, these legal and ethical dilemmas will only become
more pressing, underlining the need for designing and implementing effective public policies
to facilitate the process as well as protect all stakeholders.
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